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SBH-KINGSPORT, LLC

)
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)
)

DOCKET NO.: 25.00-126908J

INBTALFINAL ORDER

This matter came to be heard on July 27-31, 2015, before Leonard Pogue, Administrative 

Judge, sitting for the Tennessee Health Services and Development Agency (Agency) in 

Nashville, Tennessee. The Petitioner, Strategic Behavioral Health-Kingsport, LLC (SBHK), is 

represented by William West and Charles Grant. The Intervenor, Mountain States Health 

Alliance (MSHA), is represented by Brian Jackson and Travis Swearingen. The Agency was 

represented by James B. Christoffersen, General Counsel. This matter became ready for 

consideration on November 19, 2015, upon the parties’ submission of proposed findings of fact 

and conclusions of law and rebuttal/reply briefs.

The subject of this hearing is the appeal filed by SBHK of the denial of a certificate of 

need (CON) to SBHK by the Agency for the establishment of a 72 bed psychiatric hospital in 

Kingsport, Tennessee. After consideration of the record in this matter, it is determined that the 

SBHK CON should be GRANTED. This decision is based upon the following findings of fact 

and conclusions of law.

FINDINGS OF FACT

I. PROCEDURAL BACICGROUND/PARTIES

1. On December 3, 2013, SBHK filed a CON application with the Agency to 

construct and operate a 72-bed mental health hospital in Kingsport, Tennessee at a cost of
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approximately $12 million, with the initiation of psychiatric services beginning in November, 

2015.

2. On June 25, 2014, the Agency considered the SBHK application. A motion to 

approve the CON failed by a vote of four in favor of approval and four opposed. SBHK timely 

perfected its petition for a contested case proceeding on the denial of its CON application. 

MSHA, which had opposed the SBHK CON application before the Agency, was granted 

permission to intervene in the contested case.

3. SBH Kingsport is an entity formed by its parent company, Strategic Behavioral 

Health, LLC (SBH), a privately owned Memphis based psychiatric hospital company, to build 

and operate the proposed psychiatric hospital. SBH has acquired, developed, and operates eight 

psychiatric hospitals in North Carolina, Texas, New Mexico, Colorado and Nevada. SBHK will 

be SBH’s first psychiatric hospital in Tennessee.

4. SBHK proposes that its hospital will have the following inpatient psychiatric bed 

components: 18 adult psychiatric beds, 28 child and adolescent psychiatric beds, 16 gero- 

psychiatric beds, and 10 chemical dependency beds. SBH has previously developed two facility 

prototypes, a 72 bed hospital and a 92 bed hospital, for use in its projects across the country.

5. MSHA is a Tennessee non-profit health care system with its principal offices in 

Johnson City, Tennessee and provides comprehensive medical care in 29 counties in Tennessee, 

Virginia, Kentucky, and North Carolina. MSHA owns and operates 13 hospitals, including 

Johnson City Medical Center (JCMC), a 501 bed regional tertiary referral and Level I trauma 

center, Indian Path Medical Center (IPMC), a 239 bed hospital in Kingsport, and Niswonger 

Children’s Hospital, a 69 bed children’s hospital in Johnson City.
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6. MSHA, through JCMS’s department known as Woodridge Psychiatric Hospital 

(WPH), operates an 84 bed psychiatric hospital in Johnson City that has 12 child and adolescent 

beds, 14 geropsychiatric beds, and 58 adult psychiatric beds. WPH’s beds are in five separate 

buildings. WPH provides chemical dependency services in some of the adult psychiatric beds.

II. SERVICE AREA

A. Project Origins

7. In the summer of 2012, SBH began evaluating 95 potential expansion markets 

across the United States where the company might want to construct a new psychiatric hospital. 

One of the 95 potential locations identified by SBH was the “Tri-Cities.” The Tri-Cities service 

market was defined to include both Johnson City and Kingsport. To evaluate these 95 markets 

for need, SBH identified all psychiatric providers located in a 60-mile radius. WPH was noted as 

the primary provider in the Tri-Cities area and other providers in the area were identified.

8. To project need, SBH applied a 30 bed per 100,000 population formula to these 

markets, the same formula dictated by the State Health Plan. SBH concluded that the Tri-Cities 

region ranked 34th in need for new psychiatric beds and that the area ranked 2nd in the country 

in terms of SBH’s ability to staff the facility. SBH considered other metrics in its evaluation and 

in the final weighted analysis, the Tri-Cities ranked 15th out of 27 potential locations for a new 

psychiatric hospital.

9. James Shaheen is the President and founder of SBH. In early September 2013, 

Mr. Shaheen chose to proceed with the project and designated Michael Garone, SBH’s Director 

of Development, to take charge of the project. Mr. Garone’s expertise is in marketing, not health 

care.

10. The first area SBH collected information from was Johnson City and SBH 

submitted an application for economic development incentives from the Johnson City Industrial
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Bond Board. In early October 2013, Mr. Garone visited the Tri-Cities and met with seven 

people, six of whom worked in Johnson City. Soon thereafter, SBH decided to place their 

proposed new hospital in Kingsport instead of Johnson City. Mr. Shaheen attributed the selection 

of Kingsport to Sullivan County being the most populated county in upper east Tennessee, a 

factor critical to staffing. Mr. Garone also noted in an email at that time that SBH chose not to be 

in Johnson City to avoid MSHA contesting the CON application. SBH did not create documents 

analyzing or setting out the need for a new psychiatric hospital in Kingsport versus the case for 

need in Johnson City.

B. Proposed Service Area

11. SBHK describes a service area consisting of five counties: Sullivan and Hawkins 

Counties in Tennessee, and Wise, Scott and Lee Counties in Virginia. In this five county service 

area, there are 12 inpatient psychiatric beds, all for adults, at Bristol Regional Medical Center 

(BRMC) in Bristol, Tennessee. SBHK did not provide in its application any projections of how 

many patients would come from any particular county or zip code within its claimed service area 

and did not perform a written analysis of historical patient patterns. Mr. Shaheen and Mr. Garone 

were involved in the development of the CON application but SBH did not engage a health 

planning expert to assist in determining the service area.

12. Several weeks after filing its CON application, SBH executives made an internal 

presentation to representatives of the company’s owner setting forth the financial rationale and 

summary for the proposed project. As part of the proposal, SBH identified a catchment area 

consisting of 25 mile and 50 mile radii around Kingsport to demonstrate where staff and patients 

would come from. SBH further identified its immediate market as the area within 25 miles of the 

facility that included, Ridgeview Pavilion with WPH and Magnolia Ridge at or just barely
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beyond the 25 mile distance. SBH’s proposed catchment area used for its internal business 

analysis is similar to the service area MSHA has argued is appropriate for CON purposes.

13. IPMC has defined its service area (based on MSHA’s 2012 Social Responsibility 

Plan) as Sullivan County and Hawkins County in Tennessee, plus Scott, Lee, Dickenson and 

Wise Counties in Virginia and in MSHA’S June, 2015 Community Health Needs Assessment 

IPMC’s primary service area was listed as western Sullivan County, Hawkins County, Wise and 

Scott Counties. JCMC defines its service area as being six counties: Washington, Sullivan, 

Unicoi, Carter, Greene and Johnson (all Tennessee A, On the other hand, the historical service 

area for WHP is larger, reflecting the regional nature of psychiatric hospitals. The WHP service

area includes 7 counties in Tennessee and 2 counties in Virginia.

14. hi 2013 HealthSouth Rehabilitation Hospital in Kingsport received 91% of its 

admissions from Sullivan and Hawkins Counties in Tennessee and certain Virginia counties. 

Wellmont Holston Valley Medical Center (Wellmont Holston) in Kingsport, in 2013, received 

86.5% of its admissions from Sullivan and Hawkins County in Tennessee and Scott, Wise and 

other counties in Virginia.

15. Daniel J. Sullivan was offered by SBHK as an expert witness in the areas of 

Tennessee CON issues and health care planning issues. After analyzing the CON application and 

reviewing various comparable facilities, Mr. Sullivan concluded that SBHK’s service area is a 

reasonable basis on which to determine the need for a new behavioral health facility located in 

Kingsport.

16. Mi-. Sullivan noted that Wellmont Holston received only 5.7% of its patients 

from Washington County, Tennessee in 2013 despite the fact that it is located in Kingsport.
s

BRMC, the only psychiatric provider in Sullivan County (12 beds), received less than one
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percent of its psychiatric patients from Washington County and 42.1% of its psychiatric patients 

were from any of the five counties (including Sullivan County) in SBHK’s service area. 

According to Mr. Sullivan, Indian Path Pavilion, a 61 bed psychiatric hospital formerly located 

in Kingsport, filed a CON in a project in 1996 when it was owned bv HCA that involved 

combining IPMC and Indian Path Pavilion hospital licenses and described its primary service 

area as Hawkins and Sullivan Counties in Tennessee, and Wise, Scott and Lee Counties in 

Virginia. Mr. Sullivan acknowledged that adult and child/adolescent psychiatric services are 

more regional in nature.

17. Mr. Sullivan found that, in reviewing and acting upon CON applications, the 

Agency generally has accepted CON applicants’ service area definitions, even when the 

proposed service area excludes contiguous counties from which an applicant might draw 

patients. Specifically, the Agency recently approved an application by Trustpoint Hospital in 

Rutherford County, Tennessee to expand its inpatient psychiatric bed capacity. In its application 

TrustPointTrustooint defined its service area as including only two counties, Rutherford and 

Bedford, and excluded the contiguous counties of Davidson and Williamson. Both Davidson and 

Williamson counties have other large and significant hospital providers of inpatient psychiatric 

services and Trustpoint’s application indicated that Davidson County itself was the second 

largest source of its admissions, yet its defined service area of Bedford and Rutherford Counties 

was utilized by the Agency in analyzing the need for Trustpoint’sTrustPoint’s additional 

psychiatric beds. Also, Rolling Hills Hospital, a psychiatric hospital in Williamson County, 

Tennessee had its CON application approved with Rutherford and Bedford Counties included as 

part of Rolling Hills service area. Williamson County is contiguous to both Rutherford County 

and Davidson County.
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18. In contrast, the Tri-Cities is a single region as indicated bv SBH’s own site

selection process and business projections. Patients have historically crossed countv lines

between Washington and Sullivan counties, including psychiatric patients leaving Sullivan

Countv to receive treatment at WHP in Johnson Citv.

4~8t1 9. It was the opinion of Mr. Sullivan that it is there is no reason to believe that a 

psychiatric hospital in Kingsport would be able to draw a significant number of people from
I

Washington County when Washington County residents already have access to inpatient 

psychiatric care at WPII. He further testified that in health planning the primary service area is 

the source of approximately 75% of the patients and that he does not believe that Washington 

County’s patients going to SBHK would be within the 75% of patients in the service area 

definition for a new hospital in Kingsport. Mr. Sullivan projected that approximately 20% of the 

patient volume at SBHK would likely come from outside the five county service area.

4-9t20. Mr. Sullivan did not analyze discharges from Indian Path Pavilion to see where its 

patients came. He opined that Indian Path Pavilion and WPH during the 2000s involved a 

different competitive marketplace than 2015. Specifically, Mr. Sullivan argued that after MSHA 

took over WPH (2005) a decision was made to expand psych services at WPH and de-emphasize 

those services at Indian Path Pavilion.

20t21 . MSHA offered the testimony of Dr. Deborah Kolb Collier as an expert witness in 

the areas of Temiessee CON issues and health care planning/finance. Dr. Collier opined that 

SBHK gerrymandered its proposed service area to exclude consideration of existing psychiatric 

beds in the surrounding area. She noted that the SBHK CON application did not explain the 

quantitative basis for the service area and she was surprised that the service area stretches more

31585274vl
7



than 35 miles northwest into an area of Virginia, while it extends only a few miles to the south, 

excluding Washington County, Tennessee and its population base.

34t22. Dr. Collier and Mr. Sullivan believe that in formulating a reasonable service area 

(if a provider does not already offer services in the area) one looks to identify a surrogate or 

proxy facility which can be used as a reasonable approximation of the proposed project. 

Dr. Collier opined that Indian Path Pavilion (open until 2009 and less than a mile from the 

proposed SBHK facility) was the most reasonable proxy. Dr. Collier analyzed Indian Path’s 

historic patient origin mix to identify its service area. According to Dr. Collier, Washington 

County was the second highest county of origin for patients at Indian Path, accounting for almost 

12% of admissions over its last three years of operation, with Hawkins County also almost at 

12%. Scott County was fourth with 5.5 %. More patients originated from Washington County 

than Scott, Wise and Lee Counties combined. Sullivan and Hawkins Counties, Tennessee, and 

Wise and Scott Counties, Virginia accounted for 66.4% of Indian Path Pavilion’s admissions in 

the 2007-2009 averaged data.

22t23. Dr. Collier examined existing patient origin data in determining what she 

considered a reasonable service area for SBHK’s project. She concluded that there is flow of 

patients between Washington and Sullivan Counties for health services, including psychiatric 

services. From 2012-2014, 26% of patients admitted to WPH were from Sullivan County, which 

represented the second highest volume from any one county. Patients residing in other counties 

in the SBHK proposed service area also utilize WPH. Over a three year period, residents of the 

SBHK claimed service area constituted 36% of WPH’s inpatients. Dr. Collier testified that 

Washington County is experiencing more growth than Sullivan County, particularly as it relates
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to the child and adolescent population, and that there is a population on the edge of Washington 

County that could as quickly access Kingsport as WPH

23t24. Dr. Collier believes that SBHK’s financial and volume projections will require it 

to capture patients from Johnson City and that SBHK will market its new facility to a broader 

service area. She determined that SBHK would need a 75% market share in its proposed service 

area to meet its projected volume and thinks that is unlikely. Dr. Collier concluded that a service 

area (11 counties, 6 in Tennessee and 5 in Virginia) that includes Washington County, Tennessee 

and other counties contiguous to Kingsport is a much more reasonable approximation of where 

SBHK’s patients will likely originate. Two of these Virginia counties in Dr. Collier’s alternate 

service area are not designated by MSHA as being part of IPMC’s or JCMC’s service areas.

54t25. Mr. Sullivan disagrees with Dr. Collier’s proposed alternate service area 

definition. Mr. Sullivan opined that the area WPH serves is not relevant to what the service area 

should be for a hospital located in Kingsport, which is in a different location and situation, not 

part of a major medical center, and would be facing existing competition. He believes WPH 

currently has no real competition in terms of another comprehensive psychiatric hospital 

provider and that a hospital in Kingsport would thus have a significant competitive situation than 

does WPH. Mr. Sullivan thinks it would be very difficult for any psychiatric hospital in 

Kingsport to draw a material number of patients out of Washington County. Mr. Sullivan opined 

that the alternate service area proposed by Dr. Collier shows a need for 30 to 38 beds in that area. 

Mr. Sullivan’s opinions regarding service area are not consistent with how SBHK selected the

site for the project and SBHK’s internal documents. SBHK’s internal definition of the market is

very similar to the service area proposed bv Dr. Collier. The proposed location of the SBH
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facility is geographically closer to the northern populations of Washington County than

Woodridge.

6. Dr. Collier included Russell County and Washington County, Virginia in her 

alternate service area. Mr. Sullivan has not seen any data that would indicate a provider in 

Sullivan County would serve a material number of patients from Russell County; Russell County 

patients traveling to Kingsport would have to pass three psychiatric hospitals. Mr. Sullivan 

testified that he doubts a significant number of people from Washington County, Virginia would 

leave to go to a provider located in western Sullivan County, noting that neither Washington 

County nor Russell County has been a significant source of patients for the HealthSouth hospital 

in Kingsport. Concerning Carter County, Tennessee, Mr. Sullivan stated that there is not a 

significant patient flow from Carter County to Kingsport’s hospitals. With regard to patient flow 

to Kingsport from Unicoi County, patients from Unicoi would have to drive past WPH and go a 

considerable distance farther to get to SBHK. Mr. Sullivan noted that IPMC’s recent Community 

Health Needs Assessment did not include Russell County or Washington County, Virginia or 

Carter County, Unicoi County or Greene County in Tennessee as part of its primary service area. 

Mr. Sullivan concluded that the orientation for the Kingsport area healthcare facilities is to the 

west and north in terms of where their patients come. This conclusion is contradicted bv Dr. 

Collier’s opinion and bv SBHK’s internal description of the market and the area from which it

nlans to draw patients.

24t27. Mr. Sullivan did not perform the type of impact analysis that Dr. Collier 

performed because he did not have access to the proprietary information that had been available 

to Dr. Collier. With regard to Dr. Collier’s use rate analysis, Mr. Sullivan, unlike Dr. Collier, was 

not able to utilize the Tennessee Hospital Association’s (THA) detailed discharge data because
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only members of THA can have access to them. SBH is not a member of THA because it does 

not currently operate any hospitals in Temiessee.

III. NEED

£7t28. Under the Guidelines for Growth bed need formula, Mr. Sullivan determined a 

total need of 92 beds in 2015, rising to 93 beds by 2020 for the proposed service area. Since the 

only inpatient psychiatric provider in the SBHK proposed service area is BRMC with its 12 beds, 

the net inpatient psychiatric bed need is 81 in 2015 and 82 beds by 2020. After applying the 

Guidelines for Growth inpatient psychiatric bed need formula, Mr. Sullivan opined the 72 beds 

proposed by SBHK is consistent with the overall net need.

28r29. Mr. Sullivan also analyzed the bed need for the individual categories of beds at 

the proposed facility, which include geropsychiatric, children and adolescents, and adult. He 

determined a need for 44 additional beds for adult inpatient psychiatric patients, which is in 

excess of SBHK’s proposal for an 18 bed adult psychiatric unit and a 10 bed adult chemical 

dependency unit. No methodology exists for calculating chemical dependency bed need under 

the Guidelines for Growth formula, so Mr. Sullivan included the ten adult chemical dependency 

beds with the adult psychiatric beds. Mr. Sullivan also analyzed the need for the 65 and older 

population to determine the geropsychiatric bed need. In his expert opinion there is a need for 

that too.

29r30. With regard to the 18 and under age group population’s bed need calculation, 

Mr. Sullivan determined that there was a need for 17 child and adolescent beds in 2015 and 15 

such beds in 2019. SBHK is proposing 28 of these beds. The fact that the bed need number for 

child and adolescent beds goes down from 2015 to 2019 reflects the shrinking population in this

age category. Mr. Sullivan noted that while SBIIK’s proposal for 28 beds is in excess of the bed 

needs guidelines for this age group, very few inpatient psychiatric beds for this population exist
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in East Tennessee. Mr. Sullivan expects in-migration from outside the service area for child and 

adolescent patients to Kingsport, because of the paucity of inpatient psychiatric bed resources 

available for these patients in the area and, therefore, he felt it was prudent to have additional 

inpatient psychiatric bed capacity for child and adolescent services. Mr. Sullivan’s opinion 

regarding in-migration of child and adolescent patients conflict with his support for a much

smaller service area.

d0r31. Dr. Collier determined, using her alternative service area, that there will be a net 

bed need of 30 total beds in 2019. Using Indian Path Pavilion’s historic service area (which 

removes the populations of Lee, Unicoi, and Russell Counties while also removing the 20 

psychiatric beds at Clearview Center), Dr. Collier found a net need of 29 total beds in 2019. She 

acknowledged that if Russell County, Virginia were excluded from her alternate service area, 

that the bed need there would increase since Russell County’s 20 psychiatric hospital beds would 

be excluded from the bed need calculations, along with Russell County’s population. If-Russell 

County is eliminated, her proposed-alternate service area, under the Guidelines for-Growth

formula, would need 51 new psychiatric bedsRussell Countv. however, was also included in the 

project’s market in the SBHK internal documents.

TU32. Dr. Collier found that 400 patients from SBHK’s proposed service area went to 

facilities in Blount County and as far away as Vanderbilt in FY 2013. Of these 400, Peninsula 

Hospital in Blount County received 296 (74%T Mr. Sullivan stated that no testimony was 

provided as to whv individuals residing in the service area might seek admission in a facility out

of the area. Before the state mental health hospital in Knoxville tLakeshorel closed, it served

patients from counties in East Tennessee including the TriCities region. Peninsula Hospital, like
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Woodridge, accepts uninsured patients covered bv the state grant. SBHK does not have anv nlans

to treat these patients.

42r33. Mr. Sullivan testified that Tennessee has seen a dramatic rise over the last 10-15 

years in the number of inpatient psychiatric beds which have been closed, particularly as to state 

beds. The state regional mental health institute, Lakeshore Mental Health Institute, which had 

previously served eastern Tennessee, closed in 2012, thereby taking 250 licensed inpatient 

psychiatric hospital beds out of service in eastern Tennessee. The result is that the regional 

public mental health institute that now serves eastern Tennessee is Moccasin Bend in 

Chattanooga, which is over 200 miles from the Tri-Cities area. From 2005 to 2010, hospitals in 

Tennessee closed 462 psychiatric beds. State facilities typically focus on the chronic, longer stay 

patients who are typically uninsured.

4Tt34. Sullivan County is the ninth largest county in Tennessee by population, but it 

contains only 12 inpatient adult psychiatric hospital beds. Mr. Sullivan opined there is a high 

need for additional inpatient and outpatient services in SBHK’s proposed five-county service 

area because the population has limited access to inpatient psychiatric services. Dr. Collier’s 

analysis, however, shows that WPH is accessible to residents of the 5-countv area based on the

fact that 56.4% of the innatient psychiatric natients from the 5-countv area currently use WPH.

According to Dr. Collier, the adolescent population of Sullivan and Hawkins Counties will 

decline from 2014 to 2019, but combined the adolescent population of Wise, Scott and Lee 

Counties in Virginia will slightly increase from 2014 to 2019. There are no inpatient psychiatric 

facilities in Lee County, Virginia, or between Lee County and Kingsport. Population growth in 

the area is modest and will not create the need for additional innatient beds.
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34t35. Dr. Collier concluded that compared to the Tennessee average there is higher use 

of inpatient psychiatric services by Sullivan County residents. In 2013, the state wide use rate 

was 938.6 per 100,000 population, compared to 1,026.8 for Sullivan County residents and 983.0 

in Dr. Collier’s alternative service area. Based on her statistical analysis, Dr. Collier believes 

there is no obvious access problem to psychiatric services in the SBHK proposed service area.

T6t3 6. Mr. Sullivan opined that SBHK’s application is consistent with the Guidelines for 

Growth both in terms of establishing a numerical need for beds, as well as satisfying the more 

qualitative aspects of its proposal.

T6t37. Admissions at WPH have been growing at an increasing rate since 2011, and 

patient days are up by almost 32% since 2011. Since 2013, admissions are higher at WPH in FY 

2015 by more than 23%, and patient days are higher by 3,936 patient days, or 17.7%. WPH had 

89.5% occupancy for the month of May 2015, 89.9% occupancy in November 2014, and an 

occupancy rate of 88% for July 2015. MSHA CEO Alan Levine testified that his goal is for 

MSHA to have fewer inpatient psychiatric admissions, yet WPH grew by 15.5% in inpatient 

admissions from FY 2014 to FY 2015.

47738. Marlene Bailey is the current director of behavioral health programs at WPH,

where she has worked for the last 26 years. Ms. Bailey explained that when Lakeshore closed in

mid-2012 WPH volunteered to take more patients who typically went to Lakeshore. According

to Ms. Bailey, WPH required time to adjust not only to an increase in patient census but also an
.1

increase in the acuity of the patients who were previously being treated at Lakeshore. This 

transition caused occasional operational issues which resulted in lag between patients presenting 

for psychiatric treatment and admission to WPH and a higher bed census. Ms. Bailev testified
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about the steps Woodridge has taken to increase the availability of its beds through operational

improvements.

Tfh39. As of May 31, 2015, admissions at WPH were running more than 1,000 

admissions higher than the number of admissions MSHA had budgeted for WPH for the first 11 

months ofFY 2015. Dr. Collier forecasts WPH’s future results from a period of WPH utilization 

(2010-2013) which was lower than the last half of FY 2014 and all of FY 2015. WPH is 

currently running in calendar 2015 between 85.2% and 89.5% occupancy generally. If WPH’s 

utilization increases (as measured by patient days) were to continue at the FY 2015 numeric 

volume of increase, WPH theoretically will be close to 100% full in less than two years from FY 

2015. although a one year increase does not establish a reasonable basis to project future

volumes.

T9t40. WPH’s “patient flow sheets,” contain patient data described by Ms. Bailey as a 

worksheet to show the number of beds available and needed at approximately 7:00 a.m. on the 

day reported. She noted that patient flow sheets are commonly filled out before discharges have 

been made on a particular day. Ms. Bailey explained that if a patient is listed as “deferred” on a 

patient flow sheet, it means that WPH cannot take that patient at that particular moment in time; 

however, deferred patients are sometimes admitted to WPH later on in the day after morning 

discharges occur. If a bed does not open at WPH, the deferred patient will be transferred to 

another available bed in the Tri-Cities region for care and while a patient is deferred, the patient 

continues to receive psychiatric treatment in a hospital setting. Mr. Sullivan testified that not 

many people are discharged from a psychiatric hospital between midnight and 7:30 in the 

morning. He believes the patient flow sheets provide a reasonably close count of the number of 

patients in the hospital on any given day. The census for 22 of 27 days in May 2015 showed that
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90% or more of the WPH beds were occupied. Mr. Sullivan found that the highest levels in the 

four months of patient flow sheets he examined were as follows: on March 30, 2015, there were 

82 patients, and 97.6% occupancy, which was repeated on April 26 and April 27 and on May 5, 

2015, there was an occupancy rate of 98.8%. According to Mr. Sullivan, any occupancy at WPH 

of 76 beds or higher would constitute a WPH occupancy level in excess of 90%. The goal of 

SBHK’s parent company is for its facilities to achieve and maintain at least 85% occupancy and

its facility in Wilmington. NC. recently had a 98% occupancy. There was no testimony

indicating that anv patients in the region had been unable to obtain services locally.

40t41. Mr. Sullivan reviewed WPH “deferral” data. (Sullivan defined a “deferral” to 

mean that if a patient was referred for admission to an inpatient psychiatric bed and could not be 

admitted, but was deferred for any reason; such action would be considered a “deferral.” Deferral 

could mean that the patient was placed on a waiting list for Hater admission, or it could mean 

that the patient was referred to a different facility). He concluded that adult deferrals for the 

period of June 2013 through December 2013 show 365 deferrals and that 242 of those deferrals 

were for the following reason: “appropriate bed not available.”

44t42. For the period of January through May 2014, there were 107 adult deferrals (70, 

appropriate bed not available); for the period of January through May, 2015 there were 194 adult 

deferrals (126, appropriate bed not available). For the period of January through May, 2014 there 

were 43 adolescent deferrals (26, no bed); for the period of January through May, 2015 there 

were 45 adolescent deferrals (36, no bed). In the January 2015 through May 2015 time period, 76 

of the total of 194 adult deferrals were from Sullivan County, while 17 deferrals were from 

Hawkins County. January through May, 2015 resulted in an occupancy rate of 86.5% at WPH. 

The 172 psychiatric beds in the Tri Cities region operated-at 64% occupanev-in 2013As
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explained by Ms. Bailev and Mr. Sullivan, a deferral does not mean that a natient was unable to

be admitted. A deferred patient mav be admitted later the same dav or the next dav or admitted to

another facility in the area. The 172 psychiatric beds in the Tri-Cities region operated at 63%

occupancy in 2013. The occupancy level of the other facilities in Tri-Cities region indicates the

availability of beds for patients in the event admission to Woodridge is not possible. There was

no testimony presented bv SBHK to quantify the number of deferred patients if any would be

admitted to its facility.

43. Despite its focus on deferrals. SBH did not present a single Tri-Cities resident-

live or bv affidavit, to testify in support of its Project. No local government officials claimed

there was a need for a new 72-bed psychiatric hospital. No doctors testified that they had trouble

getting patients admitted to existing inpatient facilities. No law enforcement officers testified that

they were struggling to place involuntary commitments using existing resources.

4244. While WPH operates at or around 85% capacity on a routine basis, Ms. Bailey 

feels that WPH is meeting the current needs of patients and providers. Ms. Bailey testified that 

since WPH implemented its process improvements, WPH’s deferrals have been reduced by half 

from 2013. Further, despite running at 85% capacity, WPH continues to receive outstanding 

patient satisfaction surveys and has very low restraint rates.

43-45. Mr. Sullivan testified that Allen Levine, the CEO of MSHA, issued a press release 

in April 2015, in which Mr. Levine stated: “Northeast Tennessee and southwest Virginia 

disproportionately suffer from serious health issues,” including “addiction and access to mental 

health services” which need to be addressed. Mr. Levine explained that he has never advocated 

for more inpatient beds to be built and wants to drive down use rates by ensuring that alternative 

services are available in the community. MSHA performs annual community health assessments
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of Sullivan and Washington Counties. According to Mr. Levine, in the course of those 

community health assessments, no stakeholder has communicated a need for a new 72-bed 

inpatient hospital.

44t46. MSHA recently amiounced a task force to explore expanding treatment options 

for mental health and addiction. The task force will help identify areas where MHSA can invest 

in additional psychiatric services.

4A47. MSHA has entered into a collaborative relationship with Frontier Health to 

construct a 12 bed Crisis Stabilization Unit (CSU) for adolescents. The CSU has to receive 

licensing approval and, if approved, was on pace to be operational before the end of 2015. A 

CSU provides a level of care prior to psychiatric hospitalization and offers treatment geared 

towards assessment, evaluation, early intervention, and stabilization within a 24-96 hour time 

period. Some patients in a CSU can have the same or similar level of severity of psychiatric 

illness as an inpatient unit. This level of care is advantageous for those with specific 

psychosocial stressors (loss of job or relationship issues) or readily mitigated treatment issues (a 

patient who is decompensating due to not taking psychotropic medications). Tennessee currently 

has some adult CSU beds but no pediatric CSU beds have previously been implemented. 

Ms. Bailey believes that a CSU meets a different need than an inpatient psychiatric hospital and 

also opined that without CSUs more individuals would be needing services at WPH or other area 

hospitals. TheThe occupancy levels at Woodridge remain high even though an adult CSU located 

in Johnson City (opened in 2009)-has-not slowed WPH’s utilization rates.).

46t48. Dr. Harsh Trivedi serves as the Executive Director and Chief Medical Officer for 

Vanderbilt Behavioral Health, the Vice Chair for Clinical Affairs at the Vanderbilt Department 

of Psychiatry and Vanderbilt, and Regional Chief Medical Officer for the Vanderbilt Affiliated
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Health Network. Dr. Trivedi expressed that he was not a health planning expert or a financial 

expert. In Dr. Trivedi’s opinion modern psychiatric care should focus on providing patient 

centered treatment at the level of care most appropriate for that patient. He opined that patients 

do not want to be locked in an institution or deprived of their civil liberties. Dr. Trivedi stated 

that natients should be treated in the least restrictive environment appropriate for their needs. Mr.

Sullivan agreed with this principle. Dr. Trivedi feels the SBHK would be duplicative and he 

would prefer to see a greater availability of lower levels of care.

4?t49. Dr. Trivedi opined that the availability of CSU beds can impact the need for 

inpatient beds for patients of all ages. He believes that if more patients are treated as outpatients 

or in other treatment settings, then that should alleviate demand for existing licensed beds. 

Dr. Trivedi thinks that adding a 12 bed CSU for adolescents has the same impact as adding 28 

inpatient adolescent beds to the service area. From a health planning perspective, Dr. Collier 

opined that the appropriate goal is not to build more inpatient psychiatric care but to try to 

substitute better community distributed services.

50. Dr. Randall Jessee is the Senior Vice President of Specialty Services at Frontier

Health, a communitv-based mental health organization that provides services to 8 counties in

northeast Tennessee and 3 counties in southwest Virginia. Frontier provides an extensive array of

outpatient mental health services throughout the region. Frontier Health serves approximately

40.000 individuals per year. Dr. Jessee testified regarding Frontier Health’s work with MSHA to

develop the 12 bed CSU for adolescents. Dr. Jessee stated that proposed CSU is an alternative to

inpatient hospitalization, consistent with the goal of avoiding inpatient hospitalization as much as

possible. Moreover. Dr. Jessee testified about the strong working relationship between Frontier

Health and WPH and the critical role that WPH plaved as the safety net provider for the region.
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4&-51. Mr. Shaheen testified that coverage changes under the federal Affordable Care 

Act, which became effective in insurance policy renewals after July 2014, have increased 

insurance coverage for inpatient psychiatric and substance abuse care and that since January 

2015, SBH has seen significant increases in patients who have access to mental health and 

substance abuse care because of the Affordable Care Act insurance requirements.

IV. ECONOMIC FEASIBILITY

49r52. Mr. Sullivan opined that the SBHK project is economically feasible and that SBH 

had demonstrated that it had adequate funds to complete the project. He found SBHIC’s proposed 

project cost of $12 million was reasonable. He further opined that revenue projections were 

reasonably developed and that SBHK plans to participate in state and federal programs in terms 

of reimbursement. Mr. Sullivan believes that SBHK has demonstrated conformity with the state 

health plan criteria regarding economic feasibility.

50t53. With regard to any alternatives considered to the project, Mr. Sullivan testified 

that not building a facility in Kingsport would not be the best alternative, because such inaction 

would do nothing to address the shortage of inpatient psychiatric services and the lack of access 

to care that he feels cuixently exists in the area. He testified that it would be possible to build a 

facility smaller than 72 beds, but given that the Guidelines for Growth formula has identified a 

need for more than 72 beds and that the SBHK project would be serving a service area 

population of over 300,000 people, Mr. Sullivan opined that building a smaller facility would not 

be advantageous. He explained that an advantage of a larger psychiatric hospital facility is that it 

would enable the hospital to treat different patient segments within the populations it serves - a 

larger facility would create sufficient space within the hospital to separate children from 

adolescents. Mr. Sullivan was also of the opinion that having a larger facility gives the hospital a 

clinical advantage in terms of being able to separate patients into different treatment tracks
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depending on different diagnoses and patient needs. Lastly, he did not believe there would be an 

alternative to the SBHK CON project that was less costly or more effective than this project for 

many of the same reasons listed above.

5-L54. Mr. Shaheen testified that, after revenues of approximately $105 million in its FY 

2014, SBH projected its revenues would be approximately $127 million in its FY 2015. As of 

July 2015, SBFt was on track to achieve that revenue figure of $127 million for 2015 and had 

$70 million in its line of credit from commercial banks available to fund the project, as well as 

$25-30 million available in annual cash flow from the company. SBH’s CFO, James Cagle, is 

licensed as a certified public accountant in Tennessee. Mr. Cagle testified that SBH’s operating 

cash flows and credit availability establish that there is a very good likelihood that SBH can 

economically establish and maintain the SBHK CON project.

5£t55. In Dr. Collier’s opinion, SBH has not set forth sufficient evidence that the project 

is economically feasible as proposed, although she acknowledges that SBH has a sufficient line 

of credit to complete the project. She feels one cannot assess the economic feasibility of the 

project because SBHK failed to apply an accurate service area, and therefore, did not consider 

the appropriate socio-economic demographics and population density for the project, which 

effects utilization and financial projection. Dr. Collier testified that SBH did not use a distinct 

utilization projection for this project but based utilization projection on SBH’s prior projects. 

Dr. Collier did not find any indication that SBH investigated other alternatives to its proposed 

hospital.

i V. ORDERLY DEVELOPMENT

53t56. As to the statutory CON criterion of orderly development of healthcare, 

Mr. Sullivan opined that the SBHK project would contribute to the orderly development of 

healthcare. He noted that the CON application indicates the intent of SBHK to become an
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integral part of the healthcare delivery system within its service area by reaching out to 

community based organizations involved in mental health treatment such as schools, law 

enforcement agencies and other types of outpatient mental health providers, to try to integrate 

their services. Mr. Sullivan opined that the SBHK project will be an enhancement to the overall 

delivery of mental health in the service area.

54t57. Mr. Sullivan testified that the positive effects attributable to competition were a 

material consideration supporting the grant of a CON for the proposed project and opined that 

SBHK would provide a competitive alternative to WPH and to MSHA. He feels that the project 

will attract additional healthcare professionals, specialized psychiatrists and other staff to the 

area. Mr. Sullivan believes that SBHK would provide services in ways different from MSHA, 

giving patients increased choices in terms of where they want to go and could potentially 

stimulate price competition as it relates to contracting with third-party payors in the market. 

From these standpoints, Mr. Sullivan opined that any duplication that might occur would be 

necessary duplication. He explained that in health planning, duplication can be either 

“necessary” duplication or “unnecessary” duplication. “Unnecessary” duplication would occur 

where there is no need for what is being proposed and the applicant is merely duplicating what 

another facility already provides; in the case of SBHK, any duplication that might occur would 

be “necessary” because more inpatient psychiatric beds are needed in the community. Mr. 

Sullivan’s views regarding the positive effects of comnetition. however, are difficult to reconcile

with his opinion that WPH is in a different service area.

A§t58. With regard to the project’s impact on existing area providers, Mr. Sullivan 

opined that BRMC primarily serves a Virginia focused population so WPH would be the primary 

facility that would be impacted. Mr. Sullivan’s opinion is that the SBHK project will not
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materially impair MSHA’s operation of WPH. According to Mr. Sullivan, MSHA personnel in 

April 2014 projected that the impact of SBHK’s operation on WPH in the first year to be 

$30,000 and the second year would be only about $50,000.

5A59. Mr. Sullivan believes that a factor limiting the impact of the SBHK project on 

WPH is that WPH is not a distinct hospital; rather, it is a department/service of or satellite 

hospital of JCMC. On the 2013 Joint Annual Report (JAR) of JCMC to the Tennessee 

Department of Health, JCMC reports that JCMC owns and operates WPH. The medical staffs of 

JCMC and WPH are integrated (Dr. Hal Elliott, a former director of the ETSU psychiatry 

residency program, testified that he was on the medical staff of JCMC while he practiced at 

WPH). Mr. Sullivan thinks that the more appropriate impact analysis would be to examine the 

impact of the SBHK project on JCMC or on MSHA. He testified that the 2013 JAR for JCMC 

indicated that JCMC had a bottom line profit of over $30 million in fiscal year 2013, and that 

even if the impact of SBHK were as large as was projected by Dr. Collier’s projections, JCMC 

would not experience a significantly detrimental impact from it. Mr. Sullivan opined a new 

psychiatric hospital would not require JCMC to discontinue any services and that any impact of 

SBHK on JCMC would be that which results necessarily when a new facility is approved. He 

further opined that the weight of health planning analysis favors the benefits that accrue to the 

community from SBHK’s project over and above any monetary impact on WPH or JCMC.

57t60. An analysis performed by Dr. Collier suggests that the presence of SBHK will 

result in 1,084 lost cases to WPH or a $ 1.5 million loss net income per year ($ 1.7 million if there 

is no indigent care at SBHK) based on the proposed service area. When Dr. Collier assumes 

patients come from her alternative service area, she shows a loss of $1.6 million ($1.9 million if 

there is no indigent care at SBHK). Dr. Collier’s estimate was based on SBHK’s application
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which projected a Year 2 occupancy rate of 72%. SBHK hopes to operate at 85% by Year 3 or 4. 

As to fewer patients recently, WPH had more positive financial results with 3,724 patients in the 

first 11 months of FY 2014 than it had with 4,320 patients in the first 11 months of FY 2015.

Y8t61. Dr. Collier made no analysis of the effects of SBHK’s hospital on JCMC. SBHK 

has not prepared an analysis examining the potential impact of SBHK on any existing provider.

5A62. Mr. Levine testified that MSHA has a yearly cash flow of $150 million a year 

with about $70 million representing debt service and $70 million a year in depreciation. In the 

last six years, MSHA has annually spent $30 million more than its cash flow on capital 

expenditures and reserving its debt. According to Mr. Levine, MSHA has a BBB-plus bond 

rating, but MSHA’s financial performance metrics are below its bond class median in several 

respects and MSHA maintains its BBB-plus rating through successful management of its cash 

flow. If MSHA’s bond rating was downgraded, MSHA would be faced with several million 

dollars per year in additional interest payments.

40r63. Mr. Levine believes that a loss of a couple of million dollars per year would 

require an examination of other services to offset the loss of revenue. He feels that a loss of 

insured patients at WPH may drive up the variable costs of its programs (in part, to help 

subsidize loss revenue for physicians).

64t64. Ms. Bailey described WPH as a safety net hospital for psychiatric patients in the 

region. WPH receives a grant from the State for patients it takes that previously would have been 

served at Lakeshore. The grant with the State is reviewed annually for renewal and is subject to 

change and reduction without notice. When WPH sees more indigent patients than are covered 

by the grant amount (which has occurred every year), WPH must petition the State to cover the 

remaining costs. SBHK has not had any conversations directly with representatives from the
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State about caring for the indigent patients formerly seen at Lakeshore. SBHK believes it makes 

sense for those patients to continue to be seen at WPH since there is a reimbursement mechanism 

in place even after SBHK opens. SBHK’s position that uninsured patients would continue to be 

directed to WPH conflicts with SBHK’s position on its service area. SBH. in effect, is asserting

that Washington Countv and WPH are resources for uninsured patients in Sullivan County but

not in the service area for other patients.

6St65. In its application, SBHK projects that 5% of its patient volume will be charity 

care. In written discovery, SBHK listed 4.5 % of its patients are uncompensated. SBHK’s 

definition of uncompensated care includes bad debt, denials, and administrative adjustments. 

When an auditor reviewed SBH’s 2014 financials, it noted that SBH “maintains records to 

identify and monitor the level of charity care it provides” and that “[tjhese records include the 

amount of charges foregone for services and supplies furnished under its charity care policy.” 

Dr. Collier testified that she did not see in documents produced by SBHK any precise breakdown 

of charity patients. According to the auditor’s report, $491,000 of SBH’s total expenses of $92 

million in 2014 was attributed to charity care. Extrapolating this expense ratio, Dr. Collier 

estimates that SBH saw 150 indigent patients in all 8 of its hospitals in the country in 2014.. 

which equates to XA of one percent.

AC66. The treatment staff at SBHK will include licensed physicians who will be board 

certified or board eligible in adult or child and adolescent psychiatry. Medical surgical nurses 

will be on staff to serve on the geriatric units. Behavioral health therapy will be delivered by 

masters level therapists, and some who are license eligible, as well as case managers. While SBH 

does not employ physicians, its facilities utilize the open medical staff model, as will SBHK. 

Mi'. Shaheen testified that SBH is able to recruit new physicians into the community as well as to
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permit established physicians in the community to be on its medical staff. Mr. Shaheen stated 

that while there is a shortage of child and adolescent psychiatrists in the Tri-Cities the revenues 

SBH generates enables it to recruit board certified child and adolescent psychiatrists to the 

communities in which its facilities are located.

64t67. At all SBH facilities, except those in North Carolina, SBH offers outpatient 

services as well as inpatient services. It also offers partial hospitalization programs. In outpatient 

programs at SBH facilities, it is not necessary for a participant to have been an inpatient in any 

SBH hospital prior to utilizing the programs. SBH asks its physicians to participate in outpatient 

therapy and shares its therapists with the community. SBH takes both voluntary and involuntary 

patients.

CONCLUSIONS OF LAW

1. The Administrative Law Judge sits without the Agency in this de novo hearing 

pursuant to Term. Code Ann. § 68-11-1610.

2. The party petitioning for the hearing bears the burden of proof to establish, by a 

preponderance of the evidence, that the CON should be granted or denied. Term. Comp. R. & 

Regs. Rule No. 0720-13-.01(3). SBH has the burden of proof to establish that the SBH CON 

should be granted.

3. Pursuant to T.C.A. § 68-1 l-1609(a), the Agency shall approve part or all of the 

CON application or disapprove part or all of the CON application.

4. Term. Code Ann. § 68-11 -1609(b) provides:

No certificate of need shall be granted unless the action proposed 
in the application is necessary to provide needed health care in the 
area to be served, can be economically accomplished and 
maintained, and will contribute to the orderly development of 
adequate and effective health care facilities or services. In making 
such determinations, the agency shall use as guidelines the goals, 
objectives, criteria and standards in the state health plan. Until the
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state health plan is approved and adopted, the agency shall use as 
guidelines the current criteria and standards adopted by the state 
health planning and advisory board, and any changes implemented 
by the planning division pursuant to § 68-11-1625. Additional 
criteria for review of applications shall also be prescribed by rules 
of the agency....

Therefore, the CON can be approved only if it satisfies the three criteria set forth above.

5. Pursuant to T.C.A. § 68-11-1609(b) the Agency should use ‘‘Tennessee’s Health: 

Guidelines for Growth, ” 2000 edition (Guidelines) as guidelines until such time as a 

comprehensive state health plan is prepared. The Guidelines sets forth a specific methodology 

for determining need for many types of health care services, including inpatient psychiatric 

hospital services. The applicable Guidelines for Growth section provides as follows (2000 

edition) as to “Psychiatric Inpatient Services:”

A. Need

1. The population-based estimate of the total need for psychiatric 
inpatient services is 30 beds per 100,000 general population (using 
population estimates prepared by the Department of Health and 
applying the data in Joint Annual Reports).

2. For adult programs, the age group of 18 years and older should be 
used in calculating the estimated total number of beds needed.

3. For child inpatient under age 13 and if adolescent program the age 
group of 13-17 should be used.

4. These estimates for total need should be adjusted by the existing 
staffed beds operating in the area as counted by the Department of 
Health in the Joint Annual Report.

B. Service Area

1. The geographic service area should be reasonable and based on an 
optimal balance between population density and service proximity 
or the Community Service Agency.

2. The relationship of the socio-demographics of the service area, and 
the projected population to receive services; should be considered.
The proposal’s sensitivity to and responsiveness to the special 
needs of the service area should be considered including
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accessibility to consumers, particularly women, racial and ethnic 
minorities, low income groups, and those needing services 
involuntarily.

C. Relationship to Existing Applicable Plans

1. The proposal’s relationship to policy as formulated in state, city, 
county, and/or regional plans and other documents should be a 
significant consideration.

2. The proposal’s relationship to underserved geographic areas and 
underserved population groups as identified in state, city, county 
and/or regional plans and other documents should be a significant 
consideration

3. , The impact of the proposal on similar services supported by state
appropriations should be assessed and considered.

4. The proposal’s relationship to whether or not the facility takes 
voluntary and/or involuntary admissions, and whether the facility 
serves acute and/or long-term patients, should be assessed and 
considered.

5. The degree of projected financial participation in the Medicare and 
TennCare programs should be considered.

D. Relationship to Existing Similar Services in the Area

1. The area’s trends in occupancy and utilization of similar services 
should be considered.

2. Accessibility to specific special needs groups should be an 
important factor.

E. Feasibility

The ability of the applicant to meet Tennessee Department of Mental Health 
licensure requirements (related to personnel and staffing for psychiatric inpatient 
facilities) should be considered.

6. Rule 0720-11-.01 of the Rules of the Tennessee Health Services and Development

Agency sets forth additional criteria for review of CON applications as adopted by the Agency:

GENERAL CRITERIA FOR CERTIFICATE OF NEED. The Agency will 
consider the following general criteria in determining whether an application for a 
certificate of need should be granted:
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(1) Need. The health care needed in the area to be served may be 
evaluated upon the following factors:

(a) The relationship of the proposal to any existing applicable 
plans;

(b) The population served by the proposal;

(c) The existing or certified services or institutions in the area;

(d) The reasonableness of the service area;

(e) The special needs of the service area population, including 
the accessibility to consumers, particularly women, racial and 
ethnic minorities, TennCare participants, and low-income groups;

(f) Comparison of utilization/occupancy trends and services 
offered by other area providers;

(g) The extent to which Medicare, Medicaid, TennCare, 
medically indigent, charity care patients and low income patients 
will be served by the project. In determining whether this criteria is 
met, the Agency shall consider how the applicant has assessed that 
providers of services which will operate in conjunction with the 
project will also meet these needs.

(2) Economic Factors. The probability that the proposal can be 
economically accomplished and maintained may be evaluated upon the 
following factors:

(a) Whether adequate funds are available to the applicant to 
complete the project;

(b) The reasonableness of the proposed project costs;

(c) Anticipated revenue from the proposed project and the 
impact on existing patient charges;

(d) Participation in state/federal revenue programs;

(e) Alternatives considered; and

(f) The availability of less costly or more effective alternative 
methods of providing the benefits intended by the proposal.

(3) Contribution to the Orderly Development of Adequate and 
Effective Healthcare Facilities and/or Services. The contribution which the
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proposed project will make to the orderly development of an adequate and 
effective health care system may be evaluated upon the following factors:

(a) The relationship of the proposal to the existing health care 
system (for example: transfer agreements, contractual agreements 
for health services, the applicant’s proposed TennCare 
participation, affiliation of the project with health professional 
schools);

(b) The positive or negative effects attributed to duplication or 
competition;

(c) The availability and accessibility of human resources 
required by the proposal, including consumers and related 
providers;

(d) The quality of the proposed project in relation to applicable 
governmental or professional standards.

7. Rule 0720-11-.01(23) of the Rules of the Tennessee Health Services and 

Development Agency provides that “‘Service area’ means the county or counties, or portions 

thereof, representing a reasonable area in which a health care institution intends to provide 

services and in which the majority of its service recipients reside.”

NEED

8. SBH was initially drawn to the Kingsport area by derngnerforming a national 

evaluation of psychiatric bed need. MSHA questions the process SBH used in formulating its 

SBHK CON request. However?While the need criterion of the Agency in weighing a CON does 

not prescribe a certain protocol to be followed in developing an annlicationAFbe. the service area 

should make sense in the context of the region and the service area proposed for CON purposes

should be consistent with the applicant’s actual intentions regarding the area-from which it will

draw patients. Moreover, the applicant must demonstrate a need for the project and satisfy the 

other statutory criteria for the grant of the CON by the Agency.
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9. The designated service area should be reasonable. IncludingExcluding 

Washington County, Tennessee and other nearby counties in the proposed SBHK service area 

mav arguably createcreates a more reasonable service area than-that proposed. Yet, theis not 

reasonable and conflicts with SBHK’s actual plans and internal pro forma financials, both of

which anticipate that a significant percentage of SBHK’s patients will originate from

Washington Countv. The rules of the Agency specifically provide that “service area” means the 

counties representing a reasonable area in which the services are provided and in which the 

majority of its service recipients reside, but it is not reasonable for the SBHK service area to 

exclude 3 contiguous counties . including Washington Countv tJohnson CitvT which is the site

of the largest provider of inpatient psychiatric services in the region.

10. The two health-eare planning experts in this matter, both deemed credible; differ 

as to whether the SBHK proposed service area is reasonable; They examined the region’s past

and current health care providers’ service areas in support of their-respective positions. Similar to

SBHKs designated services area.-While several medical facilities in Kingsport and Sullivan 

County (including MSHA’s IPMC) have service areas that consist of Sullivan and Hawkins 

Counties and a few counties in Virginia, while excluding Washington County, Tennessee. The^ 

these other facilities are not psychiatric hospitals, which are regional providers by their nature.

Although there mav be instances when the Agency has accepted CON applicants’ service area 

definitions, even when the proposed service area excludes contiguous counties from which an 

applicant might draw patients, the exclusion of Washington and other counties in the SBHK 

CON application is contrary to SBHK’s internal analysis and conflicts with historic patient flow

patterns in the Tri-Cities region.
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11. The prior psychiatric hospital in Kingsport, Indian Path Pavilion, drew pttsKl2% 

of its admissions over its last three-years of operation (2007-09) from Washington County^ 

which represented the second highest source of natients for Indian Path Pavilion. From 2012- 

2014, 26% of patients admitted to WPH were from Sullivan County. In 2013, both Wellmont 

Holsten- in-Kingsport and BRMC had very few patients -from -Washington Countv-and. which

demonstrates the flow of patients between the counties. While four of the five counties in the 

proposed area accounted for approximately 66% of Indian Path Pavilion’s admissions from 

2007-2009^4yfrr. but the complete service are for Indian Path Pavilion was very similar to the 

service area proposed bv Dr. Collier Mr. Sullivan projected that approximately 20% of the 

patient volume at SBHK would likely come from outside the five-county service area, including 

from Washington Countv.

4Or.---- Not including a contiguous county (Washington^ Tennessee) where-some-patients

may-eriginate does not make the service area unreasonable. SBHK has established-that its

designated-s-erviee area is reasonable.

12. The opinions of Dr. Collier regarding the service area are found to be persuasive

based on the following:

• Dr. Collier’s proposed service area is composed of the counties surrounding the

site, very similar to the market area identified bv SBHK in its internal documents.

• SBHK’s narent comnanv had originally planned to build the facility in Johnson

City but moved the location to Kingsnort in an attempt to avoid opposition from

MSHA. Nothing in the record indicates that the shift to Kingsport was made with

the intentions to serve a different market than would have been served from

Johnson Citv.
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• SBHK’s internal reports and projections confirm that it views the true market area

for its facility to be different than what it proposed in the CON application and

very similar to Dr. Collier’s proposed service area.

• Dr. Collier’s opinions are consistent with the fact that the Tri-Cities area is

considered a single region for other purposes.

Using Dr. Collier’s alternative service area, bed need formula in the Guidelines for

Growth, indicates a need for 30 beds, less than one-half of the number proposed bv SBHK.

13. In light of the historical patient utilization patterns in Upper East Tennessee, the

close economic and other ties among the Tri-Cities. SBHK’s own internal planning documents.

and the history of this Project, the Agency concludes that a new psychiatric hospital in Kingsport

would admit a substantial number of patients that otherwise would have been seen at WPH.

including patients from Washington Countv and from other counties in WPH’s service area.

SBH’s claimed service area excluding Washington Countv is arbitrary and illogical, not only in

terms of the well-established economic and community ties between Johnson City and

Kingsport, but also in terms of the historical flow of patients from Sullivan Countv to WPH and

other providers that were artificially excluded from the asserted service area.

14. SBHK has not established that its designated service area is reasonable.

4-3t15. A 72 bed facility for the proposed service area meetsdoes not meet the Guidelines 

for Growth bed need-formula. Apply ing-fodian Path Pavilion’s sendee area the need is 29 beds 

in 2019; using Dr. Collier’s alternative service area the need is 30, though-eliminating one 

county in Virginia-(Russell) increases the need to 51fonnula.

44t16. Admissions and patient days at WPH have been growing steadily since 2011 with 

a considerably higher number of admissions than budgeted for fiscal year 2015 (as of May 31,
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2015). Occupancy at WPH in 2015 (January-May) has been between 82-89%. There were days 

in 2014 and 2015 (January-May) when WPH had in excess of 90% occupancy and deferrals 

because a bed was not available for both adults and adolescents. The occunancv rates at WPH 

are consistent with the goals that SBHK’s narent has for its own facilities. All of the clinical

professionals who testified in the proceeding appeared on behalf of MSHA. except for Dr. Elliott

who advocated for another site for residency training. None of these clinicians, nor anv other

witnesses, indicated that patients are unable to obtain treatment. The occunancv rates for all of

the facilities in the service in 2013 was 63%.

J-5t17. Population growth is not spurring the need for more beds: nonetheless, in 

Sullivan Countv-is-. The combined occupancy rates for all of the ninth largest-eount-y-in 

Tennessee by population, but it contains only 12 inpatient-adult psychiatric hospit-al-beds.-

Hundredsfacilities in the region is 63%. In 2013. a small percentage of patients from SBHK’s 

proposed service area have- been travelingtraveled over 100 miles outside SBHK’s proposed 

service area to obtain psychiatric inpatient psychiatric hospital services, mostly at Peninsula 

Hospital (Blount County) and elsewhere. The presence of). Peninsula Hospital, like WPH. 

accepts uninsured State grant patients, whom SBHK could eliminate somehas no plans to accept. 

Mr. Sullivan acknowledged that patients for a variety of this out of reasons mav choose to access 

inpatient psychiatric care at facilities located outside area where they live. There is no evidence

to establish that patients from the service area proposed bv SBHK sought admission at Peninsula 

and other facilities because of inability to obtain service within the reasonable service area.

Moreover, the inpatient psychiatric patient -flewuse rate in Sullivan Countv is above the state 

average, indicating that the residents are not experiencing barriers to access.
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44rl8. MSHA is actively working to provide mental health services to the region. It is 

assisting with treating patients who previously went to Lakeshore and is collaborating on a CSU 

project. A CSU should decrease the need for inpatient psychiatric beds. However—as evidenced 

by the Johnson City adult-CSU not curtailing WPH’s utilization -rate-a-€SU in of itself does not

alleviate the total need for innatient-beds-for some-GSU patients and non CSU natientsThe fact

that WPH has had high occunancv after the adult CSU opened is not necessarily indicative of the

effect of the adolescent CSU. In anv event, even using SBHK’s service area, which significantly

overstates the need, the 28 adolescent beds proposed bv SBHK is more than double the number

derived from the bed need formula in the Guidelines for Growth.

-Uhl 9. When all of need criterion are considered, SBHK has establishedfailed to 

establish, by a preponderance of the evidence, that SBHK is necessary to provide needed health 

care to the proposed service area. SBH failed to demonstrate that there is a lack of access to
I

psychiatric services in the region justifying a new 72-bed psychiatric hospital. At most. SBH

proved that there are transient operational bed shortages during peak times of demand. There are

far more economical and efficient wavs of addressing anv such suggested shortages than simolv

creating significantly more inpatient beds. The evidence demonstrated that Woodridge and

Frontier Health have taken steps to provide additional community resources, including the Crisis

Stabilization Unit for adolescents, which will create functional bed capacity. Moreover, the

development of outpatient services will reduce the necessity of inpatient hospitalization for many

patients.

ECONOMIC FACTORS

-1-8t20. SBH has adequate funds through its cash flow and line of credit to complete the 

project and the projected project costs are reasonable. Mr. Sullivan found the revenue projections 

also to be reasonable and SBHK will participate in Medicare and Medicaid. Dr. Collier’s
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criticisms of the economic feasibility of the project are primarily based on her opinion that the 

proposed service area is inappropriate.

T9t21. As to alternatives to the project, Mr. Sullivan did acknowledge that it would be 

possible to build a facility smaller than 72 beds. However, he felt the need for a 72 bed facility 

exists under the Guidelines formula and that there are advantages to a larger facility in terms of 

spacing and separating age groups.

20t22. The Guidelines address feasibility in terms of the ability of the applicant to meet 

Tennessee Department of Mental Health licensure requirements related to personnel and staffing 

for psychiatric inpatient facilities. SBH has retained and recruited the requisite personnel at its 

other facilities and should be able to draw upon its resources to do the same at SBHK.

24t23. When all of these factors are considered, SBHK has established by a 

preponderance of the evidence^ that SBHK can be economically accomplished and maintained, 

but only with significant adverse imnact to WPH. the safety net provider in the region for

inpatient nsvchiatric care.

ORDERLY DEVELOPMENT

1. SBHK proposes to provide 5% indigent or charity care, take Medicaid/Medicare 

patients, accept involuntary patient commitments and participate in the TennCare program. SBH 

has been able to attract medical professionals to staff its other facilities and there was no

indication it could not do so for SBHK. The area should benefit- from-the addition of healthcare

professionalsThe proposed Project, however, would serve very few, if anv. uninsured natients. 

leaving those patients to continue being cared for mostly at WPH. Although SBHK has claimed

it will provide 5% charitv/indigent care at its new hospital, even that low estimate is simply not

credible based SBHK’s discovery responses and the historical performance of other SBHK

facilities, which treat few charity patients. SBHK’s executives admitted their intention is for

36
31585274vl



uninsured patients to continue to be seen at WPH and SBHK has taken no steps to offer services

for those patients.

23r.----- The only provider of inpatient beds-in-the proposed service arearBRMGrhas only-

12 beds which generally service an adult population; SBHK would provide additional beds for

this population-as well as for-children and adolescents. The presence of SBHK should enhance
)

the overall-delivery of mental care in the area.

23r24. WPH would be the facility most impacted by SBHK. WPH is safety-net hospital 

for psychiatric patients in the region and plays a vital role in the area serving TennCare, 

Medicaid and patients formerly seen at Lakeshore. Dr. Collier estimates a possible loss of $1.5 

millionto $1.9million per year to WPH if SBHK is built, though WPH did have more-positive 

financial-results-with^7-24 patients in the first 11-months of FY 2014 than it had with 4,320

patients in the first-1-1-m-emths of FY 2015. The impact of SBHK-on WPH is limited by the facf

Although WPH is a satellite or department of JCMC. WHP has its own campus, files its own 

Joint Annual Reports and consideration should be given to SBHK’s impact on JCMC and 

MSHA. No exnert analysis was done regarding the has its own financial statements. A negative 

imnact in the range projected bv Dr. Collier could have negative effect of SBHK on JCMC or 

MSHA. JCMC had profits of over $30 million in fiscal year 201-3- and MSHA is financially

operationally healthy. Any adverse impacts on WPH/JCMC/MSHA by the approval of SBHK

are outweighed bv the benefits that-accroeon MSHA’s bond ratings and would adversely affect 

MHSA’s ability to the-continue to reinvest in community from SBHK andbased services. 

including the provision of the additional inpatient psychiatric beds that-SBHK bringsservices to 

the most vulnerable segments of the region’s population. Anv potential positive benefits of the

nroiect are outweighed bv the adverse impacts on WPH.
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34r25. When all of these factors are considered, SBHK has establishedfailed to establish.

by a preponderance of the evidence, that SBHK will contribute to the orderly development of 

adequate and effective health care facilities and care.

CONCLUSION

SBH-Kingsport having establishedfailed to establish by a preponderance of the evidence 

that the application for a Certificate of Need for a 72 bed psychiatric hospital in Kingsport, 

Tennessee meets the statutory and regulatory criteria, it is hereby ORDERED that the Certificate 

of Need filed for SBH-Kingsport be CRANTEDDENIED.

It is further ORDERED, pursuant to Tennessee Code Annotated § 68-11-1610(i), that all 

of the costs of this contested case proceeding are assessed to and shall be paid by MSHA.

This InitialFinal Order entered this_____ day of FebruarvJune. 2016.

Tennessee Health Services and Development
Agency

Leenard-P-ogue 
Administrative Judge

Filed in the Administrative Procedures Division, -Qffiee-of-t-he-Seeretary-of—State, this
day of February, 20-16r

J. Ric-hard-Col 1 ieiy-B-i rector 
Administrative Procedures Division
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APPENDIX A TO INITIAL ORDER
NOTICE OF APPEAL PROCEDURES

Review of Initial Order

This Initial-Order shall become a Final Order (reviewable as set forth below) fifteen (15)
days after the entry date of this Initial Order, unless either or both of the following actions are
taken:

(T)------A party files a petition for appeal to the agency, stating-the-basis of the appeal, or
the agency on its own motion gives written notice of its intention to review-the-lfHtiaT-Qrder,
within-fifteen (15) days after the entry date of-the Initial Order. If either of these actions-occurs;
there is no Final Order until review by the agency and entry of a new Final-Qrder or adoption
and entry of the Initial Order, in whole or in party as the Final Order. A petition for appeal to the
agency must be filed within the proper time period with the Administrative Procedures Division
of the Office of the Secretary of State, 8th Floor, William R. Snodgrass Tower, 312 Rosa L. Parks 
Avenue, Nashville, Tennessee, 37243. (Telephone No. (615) 1A1-7008). See Tennessee Code
Annotated, Section (T.C.A.-§■).4 5 315, on review-of initial orders by the agency.

(2)------A party-files a petition for reconsideration of this Initial Order, stating the specific
reasons-why the Initial Order was in error within fifteen (15) days-after the entry date of the
Initial Order. This petition must be filed with the Administrative Procedures-Division at the
above address—A petition for reconsideration is-deemed denied if no action is taken within
twenty (20) days of filing. A new fifteen (15) day period for the filing of an appeal-to-the-agency-
(as set forth in paragraph (1) above) starts to run from the entry date-of an order disposing of a
petitioner reconsideratioivor from the twentieth day after filing of the petition; if no-order is
issued. SeeT.C.A;-§4 5 317 on petitions for reconsideration.

A part>' may petition-the agency for a-stay of the Initial Order within seven (7) days after
the entry date of the order. See T.C.A.-§4 5 316.

Review of Final Order

Within fifteen (-lA)-days after the Initial Order becomes a Final Order,-a-part-y-may-file-a
petition for reconsideration of the Final Order, in which petitioner shall state the specific reasons
why the Initial Order was in error. If no action is taken within twenty (20) days of filing-of-the
petition.; it is deemed denied. See T.C.A. §4-5-317 on petitions for reconsideration.

A party may petition the agency for a stay of the Final Order within seven (-7) days after
the entry date of the order. See T.C.A. §d 5 316.-
YOU WILL NOT RECEIVE FURTHER NOTICE OF THE INITIAL ORDER
BECOMING A FINAL ORDER

A person who is aggrieved by a final decision in a contested case may seek judicial
review of the Final Order by filing a petition for review in-a Chancery Court having-jurisdiction
(generally; Davidson County Chancery Court) within sixty (60)-days after the entry date of a
Final Order or, if a-petition for reconsideration is granted-within sixty (60) days of the entry date
of the Final Order disposing of the petition. (However, the filing of a petition for reconsideration
does not itself act to extend the sixty day period,-.if the petition is not granted.) A reviewing court
also may order a stay of the Final Order upon appropriate-terms. See T.C.A; §4-5-322-and-§4-5-
243r
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